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Law of the Jun Ie’>

Are animals lawless creatures, as could be deduced from the fact that the human word ¢ alZ is accepted as synony
with uncivilized behavior? So called *nature filmsZ that depict animals tearing each other to pieces in a wild and lawless manner se
reinforce the erroneous concept that if there is any law to which animals subscribe, it must be limited to the simple feudal concept o
by combat. If we understood animals better, we would likely hear of an objection to such an erroneous conclusion, one that woulc
tainly include films of the unlawful vicious siege by ATF and FBI and US military on the men, women and children of the Davidian Chut
at Waco, Texas, or any of DEAss unlawful and violent, often deadly, «dynamic entryZ assaults on people into their private homes
Constitution for the united States notwithstanding, and/or the bombings of Hiroshima, or even the daily life in a poorer section of hur
itys great cities; and such evidence would logically be equally damaging evidence of the absence of a body of law among humans

Humanity has not been limited to a just and fair resolution of differences under the principle of «an eye for an eye an
tooth for a tooth,Z and for those who want to try to understand the animal kingdomes growth and sustainability over eons that far ex
the very recent existence of Mankind, and who can put aside their deep prejudices regarding animals in order to consider that it just
be true that the development of legal institutions in the animal kingdom has been a steady and inevitable one, e.g., the existence
Universal Genetic Code, the perpetuation of huge anual migrations over the face of the earth whereby the rights of animals to be in
tain place at a certain time is respected in peace and harmony. Researchers have evidence that the formation of animal law is alway
ing towards greater detail, more precision, and an ever-widening recognition of animal rights. The exact and voluminous body of law
we can now call lex biologica or The Law of the Jungle, began to be introduced with the advent of warm-blooded animals who even
ly dominated the animal kingdom.

Molokai Advertiser-News is honored to present for your edification and pleasure, the cases and foot notes, the humor
considered opinions regarding lex biologica by Henry Beard and John Weidman in their 1974 National Lampoon: sLaw of the Jungle
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Law of the Jungle

by Henry Beard and John Weidman

posite: A somewhat roemanticized poriraval of the
Ia_nglmark restraint of evolution case, Unicorns v. Animal
Kingdom (26 Mamm. 244), In the l:eiebrated legal ac-
tion, seven unicorns, the entire number still in existence
at the time, brought a Doe suit against all animals, claim-
uzg unfgir competition and conspiracy to render extinet,
ed .’lm a writ of vive vivaptur, literally, “live
und' let Livg! be issued, permanently enjoining all living
creatures from encroachmg' upon the habitais and do-
mains of the gpicorn. Although the principle of the right
of an gnimd| to the perpetuation of its species was well
established, tAe action was an unusually sweeping one,
and by ill chapeg, the jury, which was composed, accord-
ing to the custom in extinction cases, by members ‘of the
plaintiff, rather than the defendant animal’s order (in
this case the horned mammals), was distinctly unfnend-
Iy. In any case, the ruling went against the unicorn, and
although an appeal was brought charging that jfabulous
and mythical beasts, particularly basilisks, cockatrices,
and phoenixes, had been systematically excluded from
the jury, to the prejudice of the unicorn's interests, the
tgse became moo! when the last unicorn died during the
taking of depositions in a related [awsuit.)

1
InTRODUCTION
It is generally thought that the law the jungle, or
lex biologica, as it is propeply known, be reduced

h:t & pair of simple D.alah ases; “kill or he killed" and

‘survival of the fittest.” This is, of course, no more true
H'mn the proposition th.&t all I:mmﬂn law can be expressed
in the gingle solomonie principle of “an eye for an eve
and a tooth for a tooth,” but a Humber of copmmentators,
Charles Darwin, the Huxleys, Robett Ardrey, Konrad
Lorenz, and Rudyard Kipling, to name a few, have been
responsible for spreading within the last century a con-
siderable. amount of misinformation about animal law
which has significantly contributed to the errongous idea
already well rooted in popular beliel, that animal juris-
prudence consists primarily of the simple feudal concept
of trial by combat. A flood of “nature filme" depicting
animals tearing each other to pieces which are regularly
shown to children as education as well as entertainment
have tended to reinforce at a very early age an image
of animalg behaving in a wild and lawless manner. Need-
less to say, films which show the aftermath of the bomb-
ings of Dresden or Hiroshima, or the h!:rtratmn of
Buchenwald, or even daily life on one of the poorer
sireets of our great cities, should logically be equally
damaging evidence of the absence of a body of law among
men, but the very fact that the word “animal” has come
to be accepted as synonymous with uncivilized behavior
is sufficient proof of the deep prejudice which exists.

1 Another example of this attitude is the dmd line from
Drickens, “The law is an ass.” To set the record t.1t.uh¢ul:l
be noted that a number of asses have been very distinguished
jurists, For example, an ass, sitting as judge in the hml:mn
tion case, Verfebratar Americanae v, Alaska Land Bridge, b-
ished the E’nnclpilt of the right of unlimited evolutiona rﬁaﬁ_

n another inglance, an nss wrote the celebrated dissent in ,ﬁnr:h

In fact, 20 inaccurate a nolion represenis a serious
oversimplification 6f a highly complex and ticated
legal code, one which compares very favorably with the
great Western le traditions—Roman law, English
common law, and French Napoleonic Code.?

Like human law, the lex biologica evolved oyer a long
period of time, and i} jsh't’ difficult to find periods in
animal history when sum of legal niceties was “bite
makes right,” but countless examples of iman legal
concepts at an immajure stage of development can be
cited to show that animals have no monopoly as far as
having a background of legal crudity goes. Less than a
thousand years ago, trial by fire and water, the Iriquisi-
tion, the common infliction of the death penalty for
pettyth&ft.andtheremﬂaruaeufb:rﬁ:retoub@n
confessions, were common practice througheut Europe.
By comparison, even in-Jurassic times,” animals had the
rudiments of a legal stricture. One of the first recorded
cases, Brontosaurus v, -Tyrannosa Rex (7 ‘Fossils
3446), a fairly routine waterhole case in which a dispute
arose following the closing of a traditional easement by
a voleanic eruption, indicated that the beginnings of an
awareness among animals &f a need for an ly means
of settling disagreements without bl existed
long before parallel developments in human law.*

Unfortunately, the larger reptiles, particularly the
dinosaura, behaved like MNorman knights, refusing in
many cases to accept unfavorable verdicts, and almost
invariably resorting to the ancient custom of trial by
eating. Needless to say, this was a far more critical factor
in their catastrophic decline than the Tce Age.®”

Nevertheless, the development of legal institutions in
the animal kingdom has for the most part been a steady
and inevitable one, sometimes making huge jumps for-
ward (for example, the adoption of the Universal Genetic
Code), sometimes suffering sethacks, yet always moving
towards greater detail, more precision, and, on the whols,
an ever-widening recognition of animal ns:hta The re-
markably exact and voluminous body of law which be-
gan to be introduced with the advent of warm-blooded
animals and their eventual domination of the animal
kingdom iz a far ery (literally) from the stay-out-of-
my-territory-or-I'll-bite-off-your-proboscis mentality that
spﬂwnedlt. but the process by which animal law grew,

mllnud

u. Bluejay (12 Omith. 148), holdln: that a search of a blue
nest fpt' evidence of its having eaten the eggs of the plaintid®
finch, a search which, as it , did yield
dence of :-:\unhmnmlntmlmhmﬁmﬂ-rﬂlmu,

SELES

thee ded blusjay's ts since it was based not on specific

probable Cause hun?jmr: 'rhl.:‘:enml knnw]ud;l: that blusjays tradi-

tionally raid other birds’ nests. The WA llilr.lmlp'l.u:l
21n te of complexity and overall faimess, most chservers put

the lex bislogicp qn an equal plane ndtnﬁ-nmnhw.wﬂhwhjeh{t
surp -urnl nnhnu- .

4The wuord L, m; from the l.-.'ﬂn root

juris, or" ln do mlh law," refers to tha ptmd which

. Fur a tascing limpse of this birth puriud u[ lnllnl] hw
soo Equus gn ‘:ﬁ munsiv llu-m
lex !'-uu. lag l-w ugtic w I‘rml.hl
E:unl.ed nn:mmm, lnlh.;; ond £ yummmhm

codex reptilia, sin
= Sew Trmmmum Rex v. Cgnadian Iee Sheet, and other sim-
ilar casep. NATIONAL LAMPOON 43
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coalinued
and still grows, is direct, logieal,

spend a majority of their time on

and quite methodical. Alas, there | the ground; and the law of the land
gimply isn't space here to describe

it," mor is there room to give any
but the most sweeping introduc-
tion to basic animal law., As an ex-
ample of the task involved in gaining
a working knowledge of the lex fauna
alone, it usually requires anywhere
fram seven to ten years for an animal
to be admitted to the stump and al-
lowed to practice law, a fact which,
unfortunately, permanently prohibits
a large number of shorl-lived species
fram pursuing legal careers.

Basically, the so-called “law of the
fungle” (or more accurately, the lex
biologica, or “law of living things™),
falls into two categories, plant law
(lex flora) and animal law (lex
fauna). We won't concern ourselves
except in passing with plant law, Ac-
tually, it iz quite simple, and apart
fram a rather large and tedious body
of case material on root rights of way,
leaf eascments, water rights, and the
inevitable entanglement suits brought
by trees against various species of ivy
—a caseload which always threat-
ens to strangle the courts—plant law
is very sedate and straightforward.”
There are, of course, numerous areas
of overlap botween plant law and an-
imal law, for example, pollination
cases, in which wvarious flowering
plants bring suit for breach of con
tract against bees, and property law,
an instance of which iz the implied
lease which a bird enters inte when
it places its nest in a tree.®

Animal law, as has been suggested,
is usually divided into the law of the

( jus terrestris) itself. {Unfortunataly,
since the lex fauna developed in much
the same way as English common
law, that is, by fits and starts, ac-
cording to no specific plan, and in-
corporating every oddity and phase
of evolution along the way, it is mind-
bendingly complex, with intertwining
jurisdictions and separate codes, a
fact which is probably becoming clear
just about now, and which explains
why this discourse can only serve as
an introduction.) Within land animal
law as a whole, and occasionally over-
lapping aguatie law, are herbivore
and earnivore law, each with its own
separate courts. Generally speaking,
earnivore ecourts end up handling
ecriminal cases and herbivore couris
civil cases, not because of any sensi-
ble legal reason, but simply because,
traditionally, a carnivore convicted
in a herbivore court got off lightly or
ate the court. However, because of
the confusion, an animal, let us say
a mountain hon involved in a terri-
toriality dispute with another moun-
tain lion in which he accidentally
killed the other mountain lion during
a fight over a cave, and was hence
charged with animalslaughter, and
tried for that erime in carnivore court,
might also be charged with a civil
breach arizing out of the same aect,
such as simple trespazs, and tried in
a herbivore court, without protection
from double jeopardy. Admittedly, it
happens rarely, and most of the civil
penalties, at least, are fairly minor
b:.r comparison with the criminal ones,

sea or aguatic law (corpus juris ma- | but it is argunbly a flaw in animal

ris); the law of the air or aerfal law

(jus aeris), which is really just a sub- |
division of the law of the land rather

than a separate division, like aguatic
law, since birds and insecls actually

& The best source still is the classic Cher-
ryetone’s Commeniaries,
T There are a few more colorful cases in
lant law, ns for example, Blusbottle o
{-‘r‘mm Fly Trap (49 Botan, 235}, a complex
entrnpment case, in which the n'rinru'ill: of
the right of an animal to sue in I:mtrln 1
court was upheld. It is something of a
curiosity, use most actions brou,
protest :'n;uhm-ﬂ» he other way—pl l to
animll as ol the case, say, il a genus
frum sued a buffale herd for over-
gnung of course, there are
practically no inlurjur]sdmtluna! suits, be-
causa very few animals have the pationce
to sit through interminable botanical |=n‘-!-
cesdings. Most evidence is taken b rf'
the courts adjourn in the fall u: den't n.h
convens in until spring, and a careless
footstep of a large animal not even involved
in the case can completely wipe oul several
months of hearings,
. " Hazelnut v. Gjrﬂmﬁﬁnm (2 Arb, 361},
in mn in p, with a
wild eard rm in. The case, w]:l.ch is still
m udication and is likely to be so almost
itely, reve around a very bric
Jen.l E:mi. itself unresolvod. Th
ins ils life as a worm,
nt it erects huge tentlike struetures in the
E::mhnul'lrm and procesds to eat them
bare. This suit was brought the tree in
question under the principle trop mange,

o |

law.

Within both the lex flora and the
lex fauna, there is microbe law, in-
cluding the codex bacteria, the lex
protozoa, virus law, and a few others,

literally,” nu e untl too much,"a long-
tabli plant and animal
f:w -:hmh holds EH;{ if there is nm ot rmi.

alternative source of essentially the same
foodstuff in another neighboring loeality, it
is the obligation of the predator anima not
to completely climinate any given subject
species, an sct which would of course in-
fringe on its right not o be rendered extinet.
[ll anu:n.ll llw a lion is thas pli}hﬂll’ﬂd
from eating all the members of an anlelope
herd, or e\r\en confining its diet merely to
anta zelles or impalas are
equally n\lu.tlnb}c plﬁnl Il#utlhgpnntiple

taken, in the case TE® vege-
uh'i"" vth, |

ike trees, to refer to le

imens—that is, a n-mt'ln would, '.:gm'

p.l.m low, be an.minad from 1|:Int.c|1:,.l
stripping one tree, thus dooming

unt.uucbod Hnu[nu!

for
l:l.t!l‘pl“ll.‘ hfs fimished i fe ms worm, it
changes into a moth and. flies a . This,
of course, is exactly what the defendants in
Hazelnut and all similar suits have done,
il Lo Dl i B
Balv an action @
creatura %Ill its moth but even pre-
surmning that the time problem could be over.
come (the moths generally live no longer
than a day or twol, there is no legal basis

and together they represent the most
stupefyingly difficult imaginable legal
structure. Fortunately, the obvious
prohlem of size difference renders it,
of necessity, beyond our concern, but
out of sight is not quite entirely out
of mind. First of all, as elsewhere in
the overall lex biologics, many cases
oceur between jurisdictionz. For ex-
ample, in the junction between mi-
erobe law and plant law, there are
an incalculably large number of ni-
trogen-fixing cascs, o criminal matter
taken very seriously by most vegeta-
tion. But the largest impact of mi-
crobe law by far is in its relation to
animal law, for the very good reason
that, as is well known, viruses and
bacteria particularly play an im-
mensely large role in animal life, and
although an obscure trial of an in-
fluenza virus on o criminal trespass
charge may seem the height of triv-
iality, it takes on considerable im-
portance if the jurisdiction turns out
to be the Superior Court for the
Lower Intestine in your own body.
Similarly, a summary judgment
granted in faver of a streptococcus
bacteria seeking under the provisions
of the Genetic Code to alter its cell
wall te render it immune to the ef-
fects of penicillin mold on the grounds
of tortious conduct on the part of the
penicillin mold, to wit, reckless inter-
ference with reproduction, may be the
beginning of a major epidemic. Along
the same lines, in plant law, a judg-
ment ruling in favor of A contention
on the part of a tobacco mosaic virus
that the xylem of a tobaceo plant rep-
resents a legal right of way could re-
sult in the bankruptey of a farmer.®

Of course, within animal law, there
are a vast number of jurisdictions,
generally, but not always, correspond-
ing to the major natural divisions of
living things. A few of the mast com-
mon are the Vertebrate Courts, the
Reptilian Courts, the Invertebrate
Courts, the Rodent Courts (admin-
istering the special codex rodenta),
and, in a quirk produced by the early
separation of the Australian land
mass from the rest of the continental
agglomeration, the Marsupial Courts.
Marsupial cases, incidentally, are
unigue to the extent that, in criminal
prosecutions, evidence by the young,
if they are in the pouch at the time
of the commission of the alleged

for a suit, since the math has no chewing
apporatus, does nol in any way damage the
troe, nnd immediately leavea the tres onco
it can fly. It is cases like this that make the
Inw afl the jungle so fascinating.
-m; Mﬁi: nlwhw it I:‘] 1tﬂi!1:-l
ICAIS TEASOOA, S0 L] 4
?ny h.ini :ng;;m;uﬂmlm it is really worth
orgetting al :, pnly for OWN ponce
g el G e 5 Lo B350
orm bael 8l a8 judge in
his gall bladder, is gom[ to let off a cancer
virus on a technical ly Wu apnloum for
bringing this up in the first place.
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erime, ig not admizsable, and cannot
be compelled.

In aerial law, there are the Courts
of Ovivipary and Vivipary, and the
Mest Assizes, and in insect law, itself
an unimaginably large jurisdiction,
the Court of Common Stings and the
Ant Military Courts, These, and those
courts mentioned above, are all in
addition to the more or less standard
interspecies courts, and there are end-
less jurisdietional disputes.'® Inci-
dentally, while we're on the subject
of insects, it's worth mentioning that
when you hear the characteristic
high-pitched noise whiech cicadas
make on a summer day, the odds are
you are hearing a Court of Small
Crawls being called to order.

The minutiae of all this is admitted-
Iy bewildering. Of course, nothing
mentioned thus far beging to compare
in complexity and sheer arneriness
with aquatic law. Virtually every
species from mammals, birds, and
reptiles, down through saltwater fish®
to more or less fixed creatures, some
of which, like the hydra, spend half
their lives subject to the lex fauna and
half subject to the lex flora, are rep-
resented, In addition, any breach,
civil or criminal, committed in the
sea or above it by an animal nermally
subject to the jus terrestris falls au-
tomatically under the jurisdiction of
the corpus juris maris. This can have
problematical implications. In a fa-
mous case, Seagull v. Mollusk (187
Atlan. 307, a gull which had taken a
clam from among some rocks near the
seashore normally covered by high
tide and had dropped it from a con-
giderable height to break its shell,
found itself charged with unlawful
breaking and entering under the cor-
pus juris maris for an act which under
the jus terrestriz and the jus aeris
is not a crime if committed in the
course of a lawful search for food. The
critical point was that the clam had
been seized in an aquatic jurisdiction,
and when it fell, it fell into an aquatic
jurisdiction, namely, on a rock cov-
ered at high tide. Thanks to a very
smart lawyver indeed (a cormorant,
not surprigingly), the seagull was
eventually acquitted on a technical-
ity. (The cormorant argued success-
fully that the case fell properly into
the jurisdiction of the jus aeris and
the jus terrestris, jointly, because at

18 Theso mnuiwhonnl du.pvhn l:nfb:ﬂ lﬁd
1o flagrant misca
poige v. Porpoise ( u- -H!. n {uluniuul
assault case, The L porpoise ?Hll.e
clenrly gud[ly evaded pumlhmm‘l on &
nicality, because the prosscutor mn
fmtal url.ndktlm.l mht.nhv af l.-rh'lulﬁn
cane on the Fish and Crostacoa
the Sea Mammal, side of the ) ul‘l-Ituhls
Court for the Bormuda 'l"rilng]a

11 Fresh water fish in streams and lakes
are subject Lo the ﬂ:'!:lhﬂm:aqn ndr}d“ﬁn
corpus Inccus, or to pond law, de on
their hahitat. MI of thess mladfc't':w fall
within the jus terrestris.

the instant of the commission of the
act held to be a crime under the cor-
pus juris maris, namely, the moment
the seagull released the mollusk from
its beak with the intent that it should
fall on a rock, thus breaking its shell,
the seagull was in the air over dry
land, a contention he was able to pro-
duce witnesses, in the form of an alba-
tross and a pelican, to support.)
Another famous case in acquatic
law, one which is still continuing, and
at 17,567 years, is surely the longest
litigation in any jurisdiction, is Great
Barrier Reef v, Starfish (2 Pacif.
412). First entered in the Court of
the Lower Depths, and after 3,416
vears, transferred to the Marine
Court for the Western Tistrict of the
Lower Pacific when through statute
that eourt gained jurisdiction, the

case has been carried on by successive

individual polyps against all members
of the species Aslerias vulgaris en-
gaged in feeding off said plaintiff
polyps along the eastern coast of Aus-
tralia, On the face of it, it was a very
ordinary case, a malicious predation
suit, charging the starfish with delib-
erately limiting their diet to the easy-
to-locate polyps, and thus endanger-

| ing the predated species and its habi-

tat, It was a little unusual, because
by eating the polyps, the starfish were
inhibiting the growth of coral—actu-
ally, the skeletons of dead polyps of
previous gemerations—and in some
cases destroying it, thus, in one act,
violating two wvery basic rights: the
right of perpetuation of a species, and
the right of preservation of its habitat.
A kev decision, which the court prob-
ably came quickly to regret, was to
allow new members of the coral polyp
species to take up the suit when pre-
vious plaintiffs died. The resulting
suit has forced several other epecies,
involved by an accident of jury selec-
tion at the beginning of the suit, to
move their habitats to the coral reefs
and adapt themselves to life there so
as to be able to continue hearing the
guit, Several original participant spe-
cies have since become extinet, and
as an odd side effect, the reefs have
grown immensely, partially because
it is in the reefs that the inconceiva-
bly voluminous transeripts are stored.

Of course, the overwhelming ma-
jority of aguatic cases are a good deal
less exotic, and in its fundamentals,
the corpus juris maris does not differ
greatly from the jus terrestris. Most
of agquatic plant law is covered by the
codex algae, and as with land animal
law, the distinction between carniv-
ore and herbivore courts, that is,
their division of responsibilities into
criminal and civil cases, iz followed.
The few mammals, like the whale and
the dolphin, which returned to the
sea, are entirely within the jurisdie-

tion of the corpus juris maris, and
on the whole, relations between the
aquatic and land courts have. been
surprisingly free of acrimony.

There are still more divisions and
subdivisions, including the process of
appeals up through various levels of
jurisdiction, and their complexity is
numbing. Basically, under the lex
flora and the lex fauna, appeals are
permitted to the Supreme Court in
each of the geographical areas in the
plant and animal kingdoms, but ap-
peals from aquatic cases end with the
Marine Supreme Court, and appeals
in aerial cases can only be heard by
the appropriate land Supreme Court
if there iz a significant question under
the jus terrestris. Decisions and prec-
edents differ enormously from place
to place. For example, the African
courts, particularly the Supreme
Court of the Serengeti Plain, have
tended to favor earnivores, By com-
parison, the laws regarding predation
in MNorth American districts are ex-
ceptionally striet. Jurisdictional dis-
putes between geographical areas are
many and vituperative,:®

This brief description, which has
probably confused and enlightened in
equal measure, was intended to give
some notion of the complexity of the
law of the jungle, and it is really
only prefatory to an enumeration of
the basic legal principles which gov-
ern the conduct of affairs in the ani-
mal kingdom (some of them also
apply in the plant kingdom, but ob-
viously, plants, with their lack of mo-
bility, are usually involved in far
fewer litigations, eivil or eriminal).
Apain, sinee the lex fauna evolved
piecemeal, it simply isn’t possible to
organize these principles in any truly
logical fashion, and the presentation
here, which is only one of a number
of satisfactory possibilities, iz some-
what arbitrary.

11
“UNWRITTEN" RICHTS

As is the case in the British legal
system, the key individual rights en-
joved and claimed by animals are
“unwritten”—that is, they are not
specifically enumerated in some docu-
ment or legal instrument like the Bill

confinued on page &5

12 A good example is Old Warld Monkey

v. New World Hor:kiy (220 Amox. 45),

relntively routine unfaie mmpuhl.inn c-u-
which ox Iudud. into a nlat_'.r ul.ung

hetween I:ﬁ;u““ uli and
tha Sup-erl.ur FABON
Basin. Considoring that thu murls involved
eoarced o of birds w

¥
migraie between South Amal.m and Alrica
wnte fprrylhx inmilts back and farth, nnd that
in so doing the birds may h-\ﬂe vinlnted
portions of the jus aeris b party to
gu Mm:guhntlhm vIET:t Il!f{. tt‘ﬁnwwlc ml.
r was disgraceful surprisingly, at the
root of it was man, who brought tho Old
?i'urld mml\k}' b Soulh Americn in the first
place,
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of Rights. of the United States Con- |
stitution, but are instead expressed in
a number of roundabout fashions,
sometimes hidden in conveluted lan-
guage in a relatively minor statute,
sometimes implied by precedent and
tradition, sometimes accepted by long
practice, and so forth. This relative
imprecision of statement should by
no means be read as an indication
that these rights are taken lightly by
animals or are likely to be easily dis-
missed by them.

In this regard, there are a number
of important rights and freedoms
which together form the underlying
basis of all of the laws of the animal
and plant kingdoms, including the lex
fauna, the lex flora, and all subsidiary
codes, It should be noted that these
rights apply equally to all creatures,
regardless of jursidiction, and except
to the extent that they are specifically
limited or qualified by statute, these
rights arc absolute.

A. The Right to Eat

Also known as freedom of preda-
tion, the right to eat guarantees to
every living creature the right to sus-
tenance, without eriminal penalty, re-
gardless of whether ingestion consist-
ent with this right leads directly or
indirectly to the death of another ani-
mal or plant, provided that the preda-
tor, il challenged, can demonstrate
beyond a reasonable doubt that its
econsumption of said animal or plant
was purely and solely for the pur-
poses of survival and continued ex-
istenee and not for any lesser pur-
pose. This fundamental right has been
discussed and restated on a number
of occasions and in a wvariety of
forums, but it is certainly best ex-
pressed in Title 76 of the Carnivore
Code of the lex fauna: "Any creature
bearing fur or fin or feather whao shall,
in the pursuit of its rightiul desire to
prosper within the confines of its hab-
itat and according to the manner of
its species, devour, feed upon, or
otherwise ingest another living thing,
have it bloed or sap, provided that
said living thing shall not be of the
same species, shall not be held culpa-
ble of a felony, nor of eating nor of
animalslaughter, and any action for
retrieval of damages, and any charge
under the eriminal code shall fail, nor
shall any injunction issue, save that
it be demonstrated that said devour-
ment, feeding, or ingestion was will-
ful or malicious, lacking of necessity
for survival, or not arising out of
hunger, and the burden of the proof
of improper predation shall rest with
the plant or animal fed upon, for
otherwise than that it be proven that
the intent of the predator was in the
first instance to kill, and not to feed,
this right, as enumerated, shall be
absolute.”

Meedless to say, the distinction be-
tween killing to kill and killing to
obtain food is paramount throughout
animal law. One of the most famous
and important statements of the right
to eat resulted from the case of
Gazelle v, Lion (245 Mamm, 108),
in the Court of Carnivore Appeals for
the MNorthern Veldt. The plaintiff
gazelle praved for the issuance of a
writ of habeas carcassze, the so-called
“Great Writ" which, when issued,
demands the return of the remains of
a preyed-upon animal and its release
ex mandibilia, literally, “from the
jaws," pending determination of the
legality of the predator’s actions, (It
was the plaintiff gazelles temporary
good fortune that an officer of the
court happened to be in the neighbor-
hood during the disputed attack—
normally, writs of habeas carcaszse are
issued post mortem. )

Following the issuance of the writ,
the gazelle presented evidence that
the defendant lion had within twenty
minutes of the attack upon itself,
killed and left uneaten an antelope,
and that therefore any further attacks
which the lion made prior to the in-
gestion of the prey it had already
killed could not be rationalized as mo-
tivated by legitimate hunger, since if
hunger were the prime motivation, as
required by the statute, the lion would
eal what it killed before it killed
again, and if it killed again, before it
ate what it killed, then, it must fol-
low, the lion's prime motivation, re-
gardless of its nature, could not be
hunger, In a judgment nullifying the
writ of habens carcasse, the court,
presided over by a notorious “feeding
judge,” it must be noted, answered
this somewhat sophist argument with
one of its own, finding that the lion's
legitimate and protected right to eat
remained intact, for at the time it
killed the antelope, it could not be
argued that it was not hungry, since
it had not eaten the antelope it had
previously killed, and, having not
eaten the antelope, it could hardly be
argued that at the time of its attack
% the gazelle its hunger was any the

This case is far from being the most
shining example of animal jurispru-
dence, but it serves to underseore the
reluctance which all of the animal
courts have displayed in redueing or
limiting the right to eat, recognizing
as they have its integral and essential
relationship to the right of survival.
In practice, the only animalslaughter
or felony eating { Eating One, Eating
Two, etc.) cases which are ever ad-
judicated are those in which killings
within species are involved or in a
few extraordinary cases where kill-
ings which cannot be rationalized as
consistent with hunger, because of the
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impoasibility of the predator devour-
ing its prey, ocour.'®

B. The Right to Breed

The statement of this freedom often
seems redundant to observers of ani-
mal law, probably because in fairly
recent human experience, direct in-
terference with human reproductive
processes has rarely if ever character-
ized the actions of even the worst
tyrant, and the most passing familiar-
ity with police records indicates that
it 18 rape, and not the prevention of
intercourse, which is the leading sex
crime. All of this, of course, is {o miss
the point. It is very rare in the animal
kingdom (somewhat less rare in the
plant kingdom)'* that mating proc-
esses of one species are interfered
with by another, but the statement of
the right to breed is nevertheless im-
portant because of the critical protec-
tions which emanate from it.

The first of these key protections
is the “not guilty by reason of in-
stinet” defense.’* Since there is no
exphﬂt right to individual survival—
this is often puzzling to persons whose
notion of animal life is limited to a
high school level introduction to Dar-
win's unbelievably myopic observa-
tions'*—the “instinct” defense, a
very useful and common one, can be
legally hased only on an animal’s nat-
ural desire to perpetuate the species.

11 This iple hns become known as
tha' Hmhhl‘zlrmh ’
renk n
:“hll:h mutl';? l"l';m th
of an el nt

eticined Ttaalf around the leg of & grazi
:l"ﬂ'lnnl lkmk[n"; it was a t.l“ﬂ ll'ul'ﬂl:.zlmbﬂ
w:t failed to notice the snake and even-
nd Ifummﬁnw;ﬁc:‘ e e 0 e
ave
Wlwkuv‘?i‘mnm st as the ele
WES mnohll;nﬁ.a h-lrjj.i‘pnth along a rock
oscarpment; ant was lturtl
trbmdmrl.hubol o fel to it death.
The charge of neﬂl,;ent nmm.n

o little ez:mmui
admvs A b-y m:lu-ll:..-
a]uphm'lt dunn:bome
nocl of the trinl, thus dispos-
ing of the evidence, and, more im

mov l.hn killing of the eleghant in
area of legitimate predation.

mnuth

of third parﬂuu. such as
complicates matters in_the llh!nl lmgﬂﬂm
In addition, direct collisions between
right of birds to eat seeds and the r@t of
the plants which produce the seeds to
new plants are very common 1l you have
noticed that birda rarcly if over establish
nests in rrmll-men.ltluhrﬂwvm?lmd
reason that fruit trees simply won' gr-nl
leases, even on a season-by-senson basis, to
the creatures with whom they are perpetial-
ly invelved in unpleasant litigation,

18 Ther\e is also 8 “nat a:r.u].lgpI by reasan
of rabies™ defense, which is sell-explanatory.

10 Dmrwin based his_concept the lnw
of the jungle on the Galapagos Islanda, o

octJd nd unrepresentative jurisdiction

:‘It. Wlﬂd be an and equally uri-
constructive, 1o base p sweeping study of hu-
man lnw on the h1'-l processes of the Scilly
Isles, where feuda remains in_ effect.}
Because it was setfled almost entirely by
birds, who obtained unusually sweeping evo-
lutionary charters in the shsence of com-
peling claima, the jus meris obiains through-

Species have an implied right of sur-
vival; individuale within a species,
because of the limitations which re-
sult from the need to permit the free
exercise of the right to eat on the part
of other animals, do not have an im-
plied right of survival.

For example, the female of a spe-
cies may not be charged with any
eriminal act while guarding its
young.*® Similarly, a male of a spe-
cies who kills another male of the
same species in a fight over a fe-
male of the same species cannot be
charged with animalslaughter. Gen-
erally speaking, the fact that a crime
of violence oceurred during mating
season is usually a sufficient defense.
{An almost identieal principle exists
in human law. Crimes committed
while the mistral is blowing in south-
ern France traditionally are treated

with less severity because of the long-
noted effect this hot, dry wind ap- |

pears to have on people’s tempers.)
Incidentally, there is a rather large

body of mating law, and the Mating |
Courts tend to be quite busy, particu- |

larly in the spring, settling cages | not surpnmng]y, the plaintiff species

ranging from abandonment of the
nest to eating one's own young (an
ugly occurrence, but it does hap-

Courts in human law, the Mating
Courts are dreary places, and it must
be wearing indeed to have to listen to
the endless cases of brutal peckings
and stompings, to trumpeting matches
between a pair of estranged elks, or
to an accusation by a sturgeon that
its mate fertilized someone elze's roe.
Alas, animals often turn out m be
very human,

C. Freedom to Cry, Howl, Bay,
and Hoot

This is a straightforward, well-es-
tablished freedom, and except for a
few very specific limitations, it grants
to all living creatures the right to any
form of expression they may choose.

The most notable Iimibutlun iz con-
tained in the hoary phrase, “The free-

out the islands, Even (he famed Galapagos
sea turtles are subject to acrin] lnw, and are
said to be "'I'Irm; in the salt sky" when
s I.‘Ictmn whﬂ wu“}m-
tedllv some hair. ng
l.\-‘&l'ill'l “Tegal eagle” 'I.:- ﬂtml::zadgta ri-
macy of the jus acria.
17 Oneo again, the Australian jurisdiction
provides a quirky exception, Fomale kan-

EAroos :'lrr:.rmt their in pouches
tended to ahufh'l:m hhmmmﬂy frrilm
prosecution, o going on or
which they could not be char ad.

t is now
limited in marsupial courts to
immediately following the birth the

YOUng.

1% Another u.-unl area i the growing
number of ty nnd Jnl'eﬂlln- ?g u:-ul-m.
a result nl' the use of insecticid

ce as any to m-nlion that at llal
pogu.t, lﬁum Were over men -eight million
s naa pending against Homo sapiens,
chq}:’:n‘ 'I,hmg from reckless sxlinction
to malictous ruction of habitats. Mot one
has ever been answe

dom to cry is not so0 unlimited as to
permit an animal to bellow ‘Fire!” in
a crowded herd.” Some jurisdictions
also have enacted statutes prohibiting
“breach of the peaceable kingdom"
and have attempted to establish cur-
¢ris during various hours of the night,
but such laws are rarely left undis-
turbed by higher courls on appeals,
because they challenge not only the
freedom to cry, but also the right to
eat, since many animals seek food at
night, and of these, a large percent-
age—maost notably, bats—depend on
various sorts of noises to assist them
in their search for food.

D. The Right to Bare Claws

This right, which is quite special
and which rarely is cited in contem-
porary cases, arose out of an extreme-
ly long controversy over the wide
disparity in the distribution of antlers,
horns, fangs, poison sacs, and the like
among species in the animal kingdom.,
A number of species charged unfair
competition in a series of cases, I:rut

often tinet before a final
determination was made in their
cases, and the question was rendered

pen).)* As is the case with Family moot. The net result was the estab-

lishment, hy default, of the right of
species to develop any offensive ap-
pendages they might wish, eonsistent
with the Genetic Code.

E. The Right to Assemble in Herds,
Migrate, and Stempede

This is a caze of another right
which became part of the package of
unwritten freedoms in the lex fauna
through a process of evolution. The
first animals which organized them-
selves into large herds gained an in-
stant and quite terrifving advantage
over other species, and a number of
unfair competition and restraint of
evolution suits were brought. It was
most commonly charged that herds
tended to monopolize huge habitats,
making conlinued survival for other
species virtually impossible. Attempts
at regulation were made from time to
time*® but the courts ultimately found
themselves powerless to enforce the
break-up of even moderately sized
herds, flocks, or schools.

In any case, the herd concept led
to the recognition of the absolute

conbinwed
Coyn B la Herd (2 drapeds
u} mxg:‘:t' I:n ':1'1{“%1:! Qu- als for

:h "Northem Great Plai
. y unsuceessfully,

Bat the- doudnation of the piais by 1
at the domina of the p o
buffalos, some of whose herds numbered in
the millions, rendered an immense area un-
mh;lnl,'hlg, ‘and msked that the buffalo spe-
cles be broken up into severn]l subspecies.
However, even though the lost the
case, pn important principle was n‘llhil-lhevcl
the right of individual members of one
species to sue an enlire herd as a whole,
rather than attem the impossible task
of suing ita individual members cne by one.
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